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RE: In the Matter of David Forsberg, M.D. 

Dear Parties: 

Enclosed please find the Determination and Order (No. 16-016) of the Hearing 
Committee In the above referenced matter. This Determination and Order shall be deemed 
effective upon the receipt or seven (7) days after mailing by certified mail as per the provisions of 
§230, subdivision 10, paragraph (h) of the New York State Public Health Law. 

As prescribed by the New York State Public Health Law §230, subdivision 10, paragraph 
(i), (McKinney Supp. 2015) and §230-c subdivisions 1 through 5, (McKinney Supp. 2015), "the 
determination of a committee on professional medical conduct may be reviewed by the 
Administrative Review Board for professional medical conduct" Either the Respondent or the 
Department may seek a review of a committee determination. 

All notices of review must be served, by certified mail, upon the Administrative Review 
Board and the adverse party within fourteen (14) days of service and receipt of the enclosed 
Determination and Order. 


Empire Stale Plaza, Coming Tower. Albany, NY 12237 |heBlth.ny gov 




The notice of review served on the Administrative Review Board should be forwarded to: 


James F. Horan, Esq., Chief Administrative Law Judge 

New York State Department of Health 

Bureau of Adjudication 

Riverview Center 

150 Broadway - Suite 510 

Albany, New York 12204 


The parties shall have 30 days from the notice of appeal in which to file their briefs to the 
Administrative Review Board. Six copies of all papers must also be sent to the attention of Mr. 
Horan at the above address and one copy to the other party. The stipulated record in this matter 
shall consist of the official hearing transcripts) and all documents in evidence. 


Parties will be notified by mall of the Administrative Review Board's Determination and 

Order. 


Sincerely, 




s F. Horan 

Administrative Law Judge 
u of Adjudication 


JFH:cah 


Enclosure 




STATE OF NEW YORK: DEPARTMENT OF HEALTH 
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT 

- x 

• 

IN THE MATTER : 

OF i 

: 

DAVID FORSBERG,M.D. : 

• 

-x 

A Notice of Referral Proceeding and Statement of Charges dated September 16, 2015, were 
served upon David Forsbcrg, M.D. (Respondent). A hearing was held on this matter on November 19, 
2015. at Albany, New York. Pursuant to Section 230(10Xe) of the Public Health Law (PHL), Airlic 
A.C. Cameron, M.D., Chairperson, Dennis P. Zimmerman, M.S., CRC, and Jonathan Ecker. 

M.D., duly designated members of the State Board for Professional Medical Conduct, served as the 
Hearing Committee in this matter. 

Administrative Law Judge Jankhana Desai served as the Administrative Officer. Paul Tsui- 
Associate Counsel, appeared for the New York State Department of Health (Department). Respondent 
appeared at hearing and was represented by John T. Maloney, Esq. 

Evidence was received and a transcript of the proceeding was made. After consideration of the 
entire record, the Hearing Committee issues this Determination and Order. 

BACKGROUND 

The Department brought this case pursuant to PHL § 230(10Xp), which provides for a hearing 
when a licensee is charged solely with a violation of New York Education Law (Educ. Law) § 
6530(9). In such cases, a licensee is charged with misconduct based upon a criminal conviction or 
upon a prior administrative adjudication regarding conduct that would amount to professional 
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DETERMINATION 

AND 

ORDER 
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misconduct, if committed in New York. The scope of this hearing is limited to whether there is a 
relevant conviction or administrative determination and if so, to a determination of the nature and 
severity of the penalty to be imposed. PHL 230(1 OXp). Hearing procedures are set forth in 
Department of Health regulations at 10 NYCRR Part 51. 

Respondent is charged with professional misconduct pursuant to Educ. Law § 6530(9)(b). 
"having been found guilty of...professional misconduct by a duly authorized professional 
disciplinary agency of another state where the conduct upon which the finding was based would, if 
committed in New York state, constitute professional misconduct under the laws of New York state.** 
and § 6530(9)(d), “having his or her license to practice medicine revoked, suspended or having other 
disciplinary action taken.. .after a disciplinary action was instituted by a duly authorized professional 
disciplinary agency of another state" where the conduct resulting in the disciplinary action would, if 
committed in New York state, constitute professional misconduct under the laws of New York state. 


The following Findings of Fact were made by the Hearing Committee after a review of the 
record in this matter. All Hearing Committee findings were unanimous. 

1. Respondent was authorized to pmctice medicine in New York on June 7, 1994. by the 
issuance of license number 195901 by the New York State Education Department 

2. On or about September 18, 2013, the Tennessee Board of Medical Examiners 
(Tennessee Board), by a Consent Order, reprimanded Respondent on the basis that Respondent 
committed unprofessional conduct on January 24, 2013, when he arrived at his work, Vista 
Radiology, impaired by alcohol. Respondent was ordered to maintain advocacy with the Tennessee 
Medical Foundation (TMF) pursuant to a five year contract period, to have his provider submit 
quarterly reports documenting Respondent’s compliance with TMF conditions as well as his fitness 


2 


to practice medicine, to submit to the Tennessee Board a statement from TMF demonstrating that 
Respondent » fit to practice, and to pay a civil penalty of $1,000 plus costs. 

3. On January 24, 2013, Respondent arrived at his work location, Vista Radiology, 
impaired by alcohol, but did not practice medicine. He did not attempt to read any images nor did he 
attempt to accomplish any medical work. Instead, he called his wife and asked her to pick him up and 
drive him home. 

H pAfiU sg CO MMITTEE P ETSRMINation 

The Hearing Committee considered whether the evidence supported a finding that Respondent 
was practicing his profession while impaired by alcohol on January 24,2013, in violation of Educ. 
Law § 6530(7), and concluded that it did not. Although Respondent admitted at hearing to arriving 
at his workplace impaired by alcohol, he denied working. The Hearing Committee determined that 
because Respondent did not attempt to perform any medical work at the workplace, he did not 
practice his profession while impaired in violation of Educ. Law § 6530(7). The mere act of showing 
up to work impaired was not the same as actually working impaired. However, the Hearing 
Committee unanimously found that Respondent violated Educ. Law § 6530(8) by being a habitual 
user of alcohol. Ac hearing. Respondent admitted that he is indeed an alcoholic and was very candid 
and forthcoming about his struggle with alcohol over the course of many years. 

FIRST SPECIFICATION 

Respondent violated Educ. Law § 6530(9)(b) by having been found guilty of improper 
professional practice or professional misconduct by a duly authorized professional disciplinary 
agency of another slate where the conduct upon which the finding was based would, if committed 
in New York slate, constitute professional misconduct under the laws of New York state. 

VOTE: Sustained(3-0) 
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SECOND SPECIFICATION 

Respondent violated Educ. Law § 6530(9)(d) by haying disciplinary action taken by a duly 
authorized professional disciplinary agency of another state, where the conduct resulting in the 
disciplinary action would, if committed in New York state, constitute professional misconduct under 
the laws of New York state. 

VOTE: Sustained (3-0) 

PENALTY DISCUSSION 

The Hearing Committee considered the full spectrum of penalties available by statute, 
including revocation, suspension and/or probation, censure and reprimand, and the imposition of 
monetary penalties, and found censure and reprimand to be an appropriate penalty. The Hearing 
Committee also found that placing Respondent on probation is necessary, but only if be attempts to 
reactivate his inactive license in New York. Respondent's license is currently on inactive status in 
New York, and at this time, Respondent has no intention to reactivate his license in New York. If. 
however. Respondent attempts to reactivate his license in New York. Respondent should be placed 
on three years of probation with terms and conditions including enrollment with the Committee for 
Physician Health. 

In determining the appropriate penalty, the Hearing Committee placed great importance on 
Respondent’s acknowledging that he is an alcoholic. The Hearing Committee commends 
Respondent’s voluntarily seeking help and current state of recovery. At the same time, the Hearing 
Committee notes that Respondent has had a long period of sobriety followed by a relapse, and 
although Respondent is currently sober, such a relapse could obviously occur in the future. Finally, 
the Hearing Committee noted that placing Respondent on probation if he were to attempt to reactivate 
his license in New York would sufficiently protect the public. Therefore, the Hearing Committee 
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unanimously concluded that the evidence supports the penalty of censure and reprimand, with three 
years of probation in the event that he reactivates his medical license in New York. 

ORDER 

IT IS HEREBY ORDERED THAT: 

1. The factual allegation that Respondent was practicing his profession while impaired by 
alcohol, in violation of Educ. Law § 6530(7), is not sustained. 

2. The factual allegation that Respondent is a habitual user of alcohol, in violation of Educ. 
Law § 6530{8). is sustained. 

3. Specification 1, that Respondent violated Educ. Law § 6530(9)(b) by having been found 
guilty of improper professional practice or professional misconduct by a duly authorized professional 
disciplinary agency of another state where the conduct upon which the finding was based would, if 
committed in New York slate, constitute professional misconduct under the laws of New York state, 
is sustained. 

4. Specification 2, that Respondent violated Educ. Law § 6530(9)(d) by having disciplinary 
action taken by a duly authorized professional disciplinary agency of anotheT state, where the conduct 

I resulting in the disciplinary action would, if committed in New York state, constitute professional 
misconduct under the laws of New York state, is sustained. 

5. Respondent shall be Censured and Reprimanded. 

6. If Respondent, at any time, attempts to reactivate his medical license in New York, he will, 
as a condition of reactivation, be placed on probation for a period of three years in accordance with 
terms set forth in Appendix “A” attached to this Determination and Order. 
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ThiB Order shall be effective upon service on the Respondent in accordance with the 
requirements of Public Health Law Section 230(10)(h). 

DATED: Albany, New York 


.2016 



Airlie A.C, Cameron, M.D., MP.H. 
Chairperson 


Dennis P. Zimmerman, M.S., CRC 

Jonathan Ecker, M.D. 
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IN THE MATTER 
OF 

DAVID FORSBERO, M.D. 


NOTICE OF 


PROCEEDING 


TO: David Ponbarg, M.D. 


1 LA8E TAKE NOTICE THAT: ' 

An adjudicatory proceeding vdll ba bald purauwt to theprovlskmacIMY.Pub. Hea«h 
i §230(10)(p) aid MY. State Admin. Proa. Act HW«307 and 401. Tha precaadtog wV ba 
ducted before a commlttea on professional conduct of the State Board for Profceatonal 
deal Conduct (Committee) on November 19,at 10:30 •ml, * tha offices of tha New 
rk State Department of Health, Rlvwvtear Canter, 150 Broadway, Suite 510, Mananda 
bany), NY 12204-2719. 1 

At tha procaadlng. avldooca w« ba received concerning tha aflagafione sal forth In the 
atamari of Cbarga*. which 5a sttechad. A stenographic record cf tha procacdrg wfil 2* mad« 

d tha vMfc»tiea at tha procaedlna ba swan and exwrtead. 

, a 

You may appear In person at the proceeding and may bn -apreoantsd by couwal who 

nafl ba an attorney admitted to practice In Navr York state. YoU may produce avldanea or 

gwamteatlmonyonyourbahalLSuohBVMencaofiWom testimony shaBbaatrt cdyHrrtfte d to 

vldanca und tadmony relating to tha nature and severity c! tha ponaBy to ba Imposed upon 

he Bcens*m.Wtme the charge* are basad on the oonvldion of state law edmaa In other 

uriadfctfona, avktonee may ba offered which would shear that tha convteSon would not ba a 
atmeln NawYork Steta.The Committee also day tb* tha number otwfcwaaea whose j 
testimony will ba racatvad. as wall aa tha lanath of time any wHnesawfflbapennfited to testify. 

tf you In te nd to present swam laattmony, the nunbar of wltnesaaa and an astlmata of tha 
time necessary forthefrdfract examination must ba submitted to tha Now York 8tata 

tparOPSpuipos«^wiw , ^«»dS , .i« 





I 


Dauutrart of HmMl DlvWon of Lofl*AiWn. S '****' a Riwrv1*»C«nt«r.1B0 
Wb-* NV 12204-Will ATT1NT10N: 

) CTOR, BUREAU OF ADJUDICATION C™apta>* (51 W02-<J74«1, (hanorforth S 

s *,.—h 

Pur^rt U> Ih. prcvtalon. of MY. Pub. Ho** L» PMCmM you.h*lll...«m»n 

* * ,.o„ d ,h.d^ -nd *.-*»*•. * “"“l* 

^rrrz 

ssssssss==52T 

MtkHW <*»*»“• Adn**W0» TV „* 

dmln.Prao>Aat|4oiand10 N.Y.OR.R. *l« *• 

,«, «tono. ** to R-P™** W** 10 “°d*« 

«%«»»««, ■ IW of and copto* of documentary evidence and ■ deteriptton of physta* o? 
ivUonca wNdi cannot be photocopied. 

YOU ARB. HEREBY ADVISED THAT THE ATTACHED CHARGES WILL BE MADE PUBLIC 
FIVE BUSINESS DAYS AFTER THg^g SERVED. 

Department ■tomay. Initial 


1 app^r, b—-. - Prtor *«. «•» » ch - ld *^^^ ProC ^^ ^ 

P Bngssoment CU. - •—«*.»— <—-» 



I acQoummnL 

V* C«* w® n»to .w«Wi "port * «» oooc^-toouB.^. 

iummuir- 8u* drtmilnrton m«y h. mvta»d by ft* «dmlnWr*»v. <"*» box® 

J profeastonal m-Kflcal conduct 

I THESE proceedings may result in a 

1 .. determination that your license to practice 

MEDICINE IN NEW YORK STATE BE REVOKED OR . 

3USPEN0ED, AND/OR THAT YOU BE FINED OR 
SUBJECT TO OTHER SANCTIONS SET OUT IN NEW 
YORK PUBLIC HEALTH LAW §5»0*. YOU ARE URGED 
1 TO OBTAIN AN ATTORNEY TO REPRESENT YOU IN 

I THI8 MATTER. 

I DATED: 


MICHAEL A. HISER 


InquiriM shouM ba addrened to: 

Paul Taul 
AModata Couraai 

Bufaau of Profaaakawl Madtai Conduct 
‘ condnaTciaar-Room 2512 
Empire gala Plaza * 

Albany. NY 12237 
(318) 473-4282 




STATE OP NEW YORK : DEPARTMENT OF HEALTH 
STATE BOARD FOR PROFESSIONAL MEDICAL CONDUCT 

IN THE MATTER 


STATEMENT 


DAVID FQR8BERG, B 
CO-134 2 - 758 aA 


CHARGES 


DAVID FOR8BBRO, MLD., Respondent, wm authorized to practice madldne in New 
York State on June 7,1094, by the ieauance of fcenee number 195001 by the N«w Yortc 8t*l« 
Education Department 

I fMViM AO ■RPA TtQ>te 

A. On or about Saptambar 18,2013, the Tenneasee Board of Madcal Exantinara, 
Kainaitar Tennaaaaa BoarcT), by a Consent Order (heretnafhr, Tenneeaee Order"). War 
a, raprtmCTdad the Respondent* license to practice madWne on the basle that Respondent 
nunttad unprufesstonel conduct by 

1,2013, ImpMrad by aleohol Reapondert waa ordered la maintain advocacy wfih *• 
anneeseeMadW Foundation (harelnaftar, "IMF") pursuant to a five (S) year contrad period, 

. hare We provider submit quarterly reporta documenting Respondent* compaence with IMF 
soommandatione as well at hta ffinoas to practice medUrw. to aUtaiMto the Tsnnasaao Beard 

i statement from TMP demonstrating thet Respondent Is fit to practice, and to pay a dvi penalty 

if $ 1 , 000.00 plus costa. 

S. The conduct resulting In the Tennosaea Soanl dtectpUnary adion aQatnst 

Respomkd wouto constitute irtiscondud under the lews of New Yoik8tatB, pursuer* to toe 

following ejections of New York state law. 

1 New York Education Law §6630(7) (Practicing the profession while trnpatred by 

alcohol, drugs, physical dtsabffly, or mental disability); and/or 

2. New York Education Law §0830{8) (Being a hatatuM abuser ofakschoi, or being 
dapandanl on or ■ habitual user of -.arcx/tes. >3rtlfcrales» ampllstamlnea, haRudnoflena, ar 
other dags having similar effeda). 



^pffiFICATlONa 
FfflffT apgClFlCAHOH 

ftepordt Ml N« Y«K Education Lav. |tHBO(9Xb) b, baying bw nUnmdgulty 
. oKrftorfond practice or profaaalonal rriacoodudby ■ duly nrfhortad pr-teasstcnai 

disciplinary eg mey of anothersfa*«*»rathscoTdudupQn^ 

New York state, '*! that Petitioner cha^ec 

1 . The facte In Paragraph* A end B and B1, entUcr 3 and B2. 


RMnonUKd Sducadcn L» 

action taken by a duly authorized professional rtadpto®* ^fl®*** **”’• 

license to practice metfidne, where the cwdad resulting In th* 

Scene* would, * commated In New York ccnatftute profoseicnal misconduct under * 

laws of New York ifate, In that PetSJooer chars**: 

2. The facts In Paragraphs A and B and B1, and/or B and B2. 


DATED: 


*J&£& 


,2018 



MICHAEL A. HI* 

^mdPreteaalonM Medlcil Conduct 



APPENDIX A 


Terras of Probation 

1. Respondent shall conduct himself In all ways in a manner befitting his professional status, 
and shall conform fully to cite moral and professional standards of conduct and obligations 
imposed by law and by his profession. 

2. Respondent shall submit written notification to the New York State Department of Health 
addressed to the Director, Office of Professional Medical Conduct (OPMC), Riverview 
Center, 150 Broadway. Albany, New York 12204; said notice is to include a full description 
of any employment and practice, professional and residential addresses and telephone 
numbers within or without New York State, and any and all investigations, charges, 
convictions or disciplinary actions by any local, state or federal agency. Institution or facility, 
within thirty days of each action. 

3. Respondent shall fully cooperate with and respond in a timely manner to requests from 
OPMC to provide written periodic verification of Respondent’s compliance with the terms 
of this Order. Respondent shall personally meet with a person designated by the Director of 
OPMC as requested by the Director. 

4. Respondent shall enroll in the Committee for Physician Health (CPH). Enrollment in CPU 
requires Respondent’s compliance with the following: 

a. Completion of any CPH contract terms or requirements; and 

b. Providing CPH with written authorization for CPH to provide the Director of OPMC 
with all information or documentation requested to determine Respondent's 

' compliance with the CPH contract and this Determination and Order. 

5. The period of probation shall begin upon Respondent’s reactivation of his medical license in 
New York. If Respondent reactivates his license and is therefore placed on probation, the 
period of probation will be tolled during periods in which Respondent is not engaged in the 
active practice of medicine in New York State. Respondent shall notify the Director of 
OPMC, in writing, if Respondent is not currently engaged in or intends to leave the active 
practice of medicine in New York State for a period of thirty (30) consecutive days or more. 
Respondent shall then notify the Director again prior to any change in that status. The period 
of probation shall resume and any terms of probation which were not fulfilled shall be 
fulfilled upon Respondent’s return to practice in New York State. 

6. Respondent shall comply with these Terms of Probation, and shall bear all associated 
compliance costs. Upon receiving evidence of noocorapliance with or a violation of these 
terms, the Director of OPMC and/or the Board for Professional Medical Conduct may initiate 
a violation of probation proceeding, and/or any other proceeding authorized by law. against 
the Respondent. 
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TO: 


John T. Maloney, Esq. 

Carter, Conboy, Case, Blackmore, Maloney & Laird, P.C. 
20 Corporate Woods Boulevard #5 
Albany, NY 12211 

Paul Tsui, Esq. 

Associate Counsel 

New York State Department of Health 
Bureau of Professional Medical Conduct 
Coming Tower Building - Room 2512 
Empire State Plaza 
Albany. New York 12237 



8 



